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Research Note. .«

Under 203-D of the consttution of Pakistan, t1e petitioners have filed
S P No 1/P-1997,4/1 2005,SP No 1/2007 and SP .No 4/i2007, challenging
P ——
302-(B) of PPC and 345 (2)of Cr.P.C for being reprignant to the injunctions
of islam. The petitioners have inter-alia, raised :he following important
ISSUESs -

T -

1* Under the said law;Qatle A_r}i_éd has been maderkqorppoundaéle

s _ ————

According to the petitioner,@_atle Amad Is not ccmpoun@e The only
punishment prescribed for Qatle_gx%ad in isiarﬁ, |;-”cia;ath ;;_e_ﬁafy“\\

( 2 Under 302-B of PPC, death punishment h:sﬁbeen_ﬁre’scribed eveﬁ

| in the absence of qualitative and high standard evicences furthermore, it has.
,‘b;;n_ made mot compdﬂun'@

3. Unde?mzv%_(‘g)of~0r.PC,lt has beep mandatory for all the legal heirs
of the victim to agree on compromise Acéordmg 13 the petitioner, it 1s not
necessary t agréealithe feirs of the vichm on compromise, hence, this
provision is repugnant to the injunctions of Islam

~ "4 Tazir punishment should not reach to the standard of Hadd and
Qusas.According to them, it is not in line with Islams‘_’ injunctions to prescnbe
death punishment under Tazir
These 1ssues will be c_iu_scusﬁs_g\d in-the hght of Is amic injunctons
(1)The 1ssue of compoundability was raised hiefore the Sharat Bench
of Peshawar High Court in Gul Hassan case PLD 1980 Peshawar—d
—page-80)and it was held that:- Section 3_453’\‘ Crk.C 1s not mere a law
relating to procedure of Court but relates to subst intive law because the
] E}J,r]lshment and compoundability are sub]ec_:t matte. of substantive law. The

-

Court pleased to declare Qatle Amad as Compounc‘able
When the Federal Shanat Court establishet in 1980,the petititioner
Muhammad Raiaz again raised the issue of coun poundability before this

Court. One of the member of the bench Justice i<arnmullah Duran! has
discussed this 1ssue in detall at pages 52,53,54 ar 155 of PLD 1980 FSC.




When appeal preferred before the august Supreme Court of Pakistan
against these-two Judgrnente the Supreme Court cealt with these petitions
in ;uxtaposMsposmg of both_the petitions bv single judgmem The

N e ——-‘-—-.. o2 ‘\

/lat;gusts’_preme Court dectared‘the offence under Section 302 (a)
pempoundabfe In_t?n_e preeence of Supreme Cour’z ]axdgment on the 1ssue 01
. C -Compoundability Etle Amad, it cennot be reopened for discussion (PLD
1989 SC pages 651,655 and 668 para 5) Apart frot1 this there 1s clear cut
Quranic verse, the junsts and commentators has“deneved therefrom the
legglyﬁof compoundabllity in Tptenttonal murder nllah almighty says that.

L.b.L.a a.J,J Lo U2d Lﬁ}-Ua.aJ..s o9 ( "(Whoso is slain wrongful!y, We have given
wd W power dnto his heir.)

e (2)Whether it |iandatob for all the legal he''s of the victim to agree
pn compromlse’?The jurists have discussed thic 1ssue In detail In the
followmg lines,we reproduce the views of some a-:claimed jurists In this

respect Abdurrehman al-Juzairi wnites that.-
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This issue has been also discussed In detaill ir Fagh Umar .Various

incidents have been quoted wheremn one or more f the legal heirs of the

victim waived their nght of Qisas or Diyat.
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in this respect Abdul Qadir Awdha wntes that.-
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*If many heirs share the night to a single leias and one of them remits
it, the kililer will be exonerated from Qisas The re¢.son 1s that the annuiment
of the remitter's share to Qisas results in the annu.ment of other's shares as
well, for gisas is an indivisible single penalty. It |s“not, therefore, possible to
execute a portion of gisas, leaving the rest Cons"aquentiy the shares other
heirs will be transmuted into material compensa{ on, and they will receive

their respective shares of the blood-many, and no the total blood-money for

the remitters' share will have to be remitted tt.2re from, who would be
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entitled to it If he remits gisas in heu of diyat He relinquishes his share by
unqualified. {
It is appeared Inl zbsh$1i-15 by Wahba Zuhaill thau:
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“If the number of legal heirs in Qisas is more t-2an one and one of them
walved off his right of Qusas,the killer shall no: be executed by way of
Qisas.Becaise, Qisas 1s a sole indivisible nght wh: :h cannot be divided nto
portion.it 1s Impossibie that some of them waive of their nght of Qisas and
get their share in blood money while some others execute the kilier This
view is based on the opinion of companions Iike.‘Umar,Ibn Abbas and lbn
Masud,they accordingly heid that those legal heirs who decline to waive off
therr rights of Qisas will get their share in blood rr!:sney Those who waive of
their right of Qisas will get thewr share in blood mor ey i pardon is given on a
condition of blood money and If they fore: Io their night of Qisas
un-conditionally,they will get nothing in blood mone¢y

According to Imam Malik,it 1s a condition tl at the status of the legal
heir who waive of his night of Qisas, should be higher or atleast at par with
other legal heirs.If his status i1s below or not equal to others,his
Afwa(pardon) shall not become effective. ’

In the hght above discussion 1t 1s thus concluded tf at the impugned law 18 not
repugnant to the injunctions of Islam
4 Whether Death punishment can be awardec by way of Tazir,where the

evidences are not qualitative?

Under Islamic law,there are four cases whe e death punishment can

be awarded in the light of commondments appeai<d in the Holy Quran and




Sunnah of the Holy Prophet.Three of them relat: to Hudood and one of
them relates to Qisas&diyat laws The first one 1s Zani Muhsin or
Muhsina,who is not insane, if commits er:E—l:-'SE:all be killed by stoning
provided that the guiltiness is proved in the way as.provided by the Shartah
Secondly,Whoever being an adult 1s guiity of Hire Da,in the course of which
he commits murder also,he will be given death punishment by way of Hadd
in the hght of Quranic commondments. ,
Thirdiy,If a Muslim who is not insane becomes apostate,he will be awarded
death punishment in the light of sayings of theholy-Prophet(pbuh}

lastly, the rebels who come out revolt.ng against the rnightful
Imam,shall be be killed if they refuse allegiance T.ough the punishment for
the cnme of Baghawat =&/ and apostasy have b4 en prescrnbed in the holy
Quran and Sunnah of the Holy Prophet but this la.s is not included In the list
of Huddod laws enforced in Pakistan but thereiare certain provisions in
PPC where the death punishment has been*r prescribed for simihar
crimes that will be discussed subsequently. o

In PPC,there are vanties of cnmes for which death punishment has
been prescribed For example,under section 121 ¢i PPC, death punishment
has been prescnibed for the cnme of waging v.ar against the state and
Under section 1320f PPC,death punishment has been prescnbed for the
cnme of Mutiny and abetment in Mutiny Likewise,['eath pumishment shall be
awarded to a person who commits the crimes of (idnaping a person under
the age of 10 under (364-A of PPC) Kidnaping ,or ransom under (365-A
PPC),Hiyacking and Harbouring Hijacker und :r (402-C of PPC).Arm
traficking (13-A of Arms amendment Ord 1996)Dr PJg traficking under 10(2)B
of Drug Act 1830 and 9(C) of Antt Narcotic substernce Act 1997,5abotaging
Railway system under 127 of Railway amendment Act 1995,Gang rape and
Zina bil Jabr under Hugooq Niswan Act,Using dergatory remarks against the

holy Prophet under 2985-A of PPC.All these ire penal punishments

prescribed keeping in view the quantum of the « 1me and s far reaching
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effect on the society 4
The purpose of Tazir punishment is to weed out the cnme from the
society and promote peace and tranquilty amongsi the members of Islamic
State For this purpose,apartfrom Hudood and Qusas laws,the head of the
State has been given powers to award a puni: hment for a crimes not
covered by Hudood and Qusas laws.keeping In wew the circumstances of
the cnme and criminals. There are vaneties of Tazir punishments ranging
from the mere admoniton to death puntshment,rlwarded keeping in view
the circumstances of the crime and criminal. The basic objective of this type
of punishment is reformation of the criminal; and deter others from
committing the crimes.it resembles the treatmer of any patient suffering
from any disease where nomally treatment i1s stirted with light dose and
| low potency medicine and rts effect is property checked.If the patient does
not recover, the potency as well as the dose ¢f the medicine ts being
gradually increased tii the patient recovers. The.human nature and mind
varies.There are peoples,for them, mere admoni.on 1s sufficient to reform
them, yet there are peoples who never reform anc. commit crimes time and
again tll you exterminate them. For such type of people,stringent
punishment under Tazir have been prescribed by .he junsts.The justification
of such severe punishment 1s based on publ.z mterest.(,-u:)”).lf a
respectable member of the soctety commits a crir e other then Huddod and
Qusas,he will be treated dtfferently as compare ' to an individual who 1s
habitual and commits a crme agamn and again.For such type of peoples,
mere appearance before the S.H.O or admonitior. 1s sufficient to reform or
deter them from committing crime.ln this respec. the following tradition of
the holy Prophet 1s reported 1o have been said tha! - ¢ p28 Slghh 6 93 9 5l Bl
3 sh-wJY¥\(Pardon the wrong done by the nobles of the society except the
cnme of Hudood and Qusas.(M 'z et )

The junsts of Isiam are of the view that a person spreading corruption

on earth (e Vi —0d 5! .3)can be awarded de ath punishment by way of
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Tazir.The punists have not confined Fasad fil Ard, to specific cnmes but it
encompasses all types of sins even compara‘ively minor crimes like
Jealousy, cheating, bribery, misappropriation,corr,ption etc,which normally
effect the peace and tranquility of the society.In tr & following lines,the view
point of different commentators,jurists,scholars an¢ writers are reproduced -

While deciding Shanat Petition No 1/l»f 1999,wherein death
punishment prescribed under 9-(C) of the Anti Na cotic Substance Act had
been challenged,the Federal Shariat Court,observed that."Fasad fil Ard I1s
very comprehensive word and includes any cnme shat, in the opinion of the
legislative body of the Islamic State,upset social s.ucture of the society and
causes disruption commotion,moral degradation, ¢orruption and indiscipiine
in its rank and file The junists have discussedithis issue with specific
reference to the following QUranic verses - 54 swy 3 Wl § g slow Lot 1§ 21 oo L™
QRS AT ST P e PPwItE T PR WP P W SRR L R IPs [ P
(The only reward of those who make war upon {:‘allah and His messenger
and strive aftre corruption n the land will be tnat they wili be killed or
crucified, or have their hands and feet on alterna“e sides cut off, or will be
expelied out of the land)(5 33)The second quranic verse IS that'- Luss JB s
agar U B LS T 8 3L g 2+ (Whosoever killeth a human being
for other than manslaughter or corruption in the ea:th, it shall be as if he had
killed all mankind}(5:32)

Regarding death punishment for creating mischief on earth the view
point of some acclaimed commentators of the t oly Quran 1s reproduced
herenbelow.- :

Maulana Shabir Ahmed usmani white elabcrating the Quranic verse
No 5 33, writes that:-"By mischief-mongers or corruptors most of the
Commentators have meant dacoits and htghwa'}men But If the general
sense of the word 1s taken the meaning becomes wider. The Traditions,

which are mentioned about the cause of reve'ition of this verse, also

demand a generalization Waging war again t God and against His
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Messenger or spreading corruption and mischief on the Earth include the
aggressions and invasions of the Non-Muslims, the mischief of apostasy,
highway robbery, murder, criminal plottings, subvi-rsive propaganda Every
crime is liable to punishment as follows: X
(i} Execution (i) Crucification (in) Cutting of nght hand and left
foot (1v) imprisonment somewhere else as held'by the great Imam Abu
Hanifa".(TafsirUsmani Vol-1 page 270)
A prominent commentator,Abu bakr Jassas .yrites that. pa b |3 s
Jadlt 4y o e 2 3V 8 5L o} e Lot Sy 3 Jul G 39 as —"The person
who advertently kills another person he deserves death
punishment arguments can also be dened from th,s Quranic verse that the
person spreading michief on land also deserves aizath punishment". ?‘—<—"
(Feoge—rr polamd o)
In this respect Allama lbn Janr Tabari wrilas that "A person armed
with weapon if created terror for the passerby,-he head of the State s
empowered to award death punishment to this pe;}son even If who has not
| committed murder nor robbery".(IFA oz & 5 Y s gt
Amin Ahsan lIslahi,a prominent commentz-or of this sub-continent
while elaborating verse Al-Maida-33 wntes that 5o e 54 eF 9 e te”
L‘y%)ﬁ';,fu" Lg,,d;g)J.;.utm/ﬁ’q;ﬁ:,;.-,m_sww’. f.(.‘.{-) 1 )'—f_.;gél((nﬁfh/t»
S ST NI fre FHE i f i o e UL i HE szl
L 5o 1B Lo err—c ot pot), S e a e t0)
(szA:a‘ip:,d.vul}}.i")“%_ﬁ%ﬁlfwa. T}‘.:.fw [}f&mi}‘rs,ﬁ‘*fwfyf:&:.uful; Fhy
Imam Qurtubr while narrating the backgrourd of reveleation of verse
5:33,writes that'"dé’ and (£ were two trnibes suffering from vanous
diseases When they came to the Holy Prophet and embraced Islam,the
Holy Prophet prescnbed medicine for them.As a risult they recovered from
the cronic disease.They,after recovery,not only ¢ nverted to other reiigion

but mercilessly kilied the shepherd of the holy Prophet by amputing his body

parts.The Holy Prophet ordered to react in the ~ame manner They were
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killed in the same way and their bodies were.exposed to heat of the
sun They were known for spreading mischief in the land by committing theft
and unjustly killing mnocent people and creating terror in the area in this
repect the verse 5 33 was revealed".(IM o1z b 4l ) &1 581)

In this respect it 1s appeared in Mw¥iads o il e s written by
Egyptian scholar that iwas Ale¥ 5 ¥y d >N g 3ds o W1 Sueadl 85 0
Todle JS Jar gt ool padenadl pdlas o 5 la) gt OIS" g ot J18 o1 plel gt = S g
‘et it g o0 Saslast Gl Cot g e OB oyt B StV i S "NO
specific conditions have been prescribed f¢ the person spreading
corruption in the land like freedom,number,sex, dir playing arm or belonging
to a specific nation or tnbe.A singal individual,ev :n a female,If acted In a
manner which are detrimental to the interest of ‘ the public good,or come
within the purview of ¥ 2 sL_.2 the man in.authorty 1S empowered to
punish him keeping in view the quantum of crirre.The writer has further
stated that: Jt »y 3y sty 4o J astaliionhalls § juaall gt ol L gl fuzs ) o)W1 J 537
4 |olip pes bl gy ligd a3l B oot Jo amuldi ol M pde adas e SO — et
PN O gt st Ao s RWINARIS W ) po 1 oW 2 omy s oy oIl s il g a1 o)
ale JU Jatastesdt G o B S g e ol B ) qanled oo 2 31 pghiilel s Sl
§ o pll 151505 Jol oy 305 o S0~ il 251 i 1 S s padl
b 3 dd 1 g 0ty @t St 81 lomzy QSN D gl 0t @t i 2 (W1 B pdemnital STt g
lged JBY A aplodt o3t ot 5 Sy epasadt Ji o sty 1slas 0 55 ,JU" "The head of the
State is empowered to award death punissiment in offences hke
bribery,cheating and other matters which are detrimental to public interest in
doing so.he has firstly to apply light corporeal puushments like flogging or
Jashes on the offender.lf he does not reform,bui continued to commit the
cnmes,it means that he ts a cnminal minded a-d totally inchned toward
crmes There is a need to opt between two choice’s,either to led him and his

other accomplices to continue their act of corrup’ on on the land or to stop

them from spreading Fasad on the land and prote :t all the people from ther

evil effect There 1s no controversy amongst the junsts that the night of the
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peopie shall have precedence over others.He further stated that According
to majority of the junsts,death punishment by way «f Tazir 1s permissible but
the question anses whether death punishment by way of Tazir can be
awarded to a person guilty of giving bribes?te answer 1s that "This
punishment shali be awarded to all those s»areading corruption on
earth( = ,¥! ! i )if the society 15 not protec:ed from the evit effects of
their activities.In short,it is thus concluded that broery,the person who call
towards Innovation,the person who commits cnme. under Hadd repeatedly,
where no death punishment is prescribed,come w hin the purview of Fasad
fil Ard and death pumishment can be awarded f .r that cnmes by way of
Tazir"(rrd—rrL—rrostr Qe gomr— oMiadilt a0 Jia aalt)

Those who oppose the capital punishmen’oy by way of Tazir,have
placed reliance on the following two tradions.Narrated Abdullah that the
Messanger of Allah said that, The blood of of a Musiim who confesses that
There 1s no God but Allah and Muhammad is his Messanger,cannot be
shed except in three cases:1-Life for life in case of intentional murder
without night,2:A married person who commuts illecal sexual intercourse and
3.A person who convert to other religion and becc.nes apostate.”

The second tradition 1s that” jpiseell ;s g9 4> s B 14 s e"Any ONE
who awarded punishment to the extent of Hadeopurishment, in cases of
Non Hadd,he 1Is amongst the agressors"The m-aning of thus Tradition Is
that The sentences awarded in cases of Tazir ne ther be equal nor exceed
the Hadd punishment but it must be less then Hacd punishment

As far as the first traditron 1s concerned,where the death punishment
1S restricted to three cases One of them relates t¢. Qusas while the other two
come within the purview of Huddod.Though thss tradition ts reported by
Bukhan and the Mushm both,therefore, the auther.ticity of this tradition 1s not
In question.but what to say about the punishment prescribed by the Holy

Quran for the crimes of Hiraba ..7and Rebelionzs>.Regarding

Hiraba,Allah Almighty says that‘The punishmeri of those who wage war
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against God and his apostle,and strive with might and main for mischief
throughthe land is execution,or crucification,or cutting off hands and feet fro
opposite sides.(5.33).The Quranic verse 3 Jolid (g J-Y b Leptot Coao LE)
( —="If any one of them transgresses bayond bouds against the other then
fight you all against the one who transgresses"supported by tradition,
suggests that the rebellion will also be killed by |1way of Hadd Keeping in
view the contradicion between Quran and Sunnuah the writer of Umdatut

Qart,Badruddin Aini has declared this tradition as ebrogated: B —

(Pl e 1 Mo o ity jude o 2 1) There are mi ny tradimons where death
punishments have been prescribed for compa. atively less dangeitous
cnmes, which are enumerated below.- \

Jamaadty Lot 1 1B b Ja b far fonss patimy pay JUAELEEL U 6 ale b "
“aes"Reported by Ibn Abbas from the Holy Prophe!l to have been said that If
you found any one committing sodomy,kill bath of them,the person
comitting this crime and with whom it 15 commuttey, ”

It is also reported by Muawvia bin Abu Sufiar from the Holy Prophet o
have been said that. e gadie ant JV 2 216 i 0 st ot 0 o e "Any OnE Who
drinks wing ,award him a punishment of lashes,ansi if he repeated this cnme
fourth tmes,then award him death punishment”

Regarding habitual thief it is appeared in t' e fradibion that he wilt be

awarded capttal punishment if he repeated a crime of theft at fifth imes

‘_}.s-‘.u_gmmJ_,.a}@mdmﬂ’Qigkﬁm)mjat_a‘_,m.;fytéhrﬁf A3 ""Ju‘,'-'ir'..,“"'“
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“3 JBls Reported by Bara bin Azib Once his maternal uncle Abu Bardah  passed
through over here carrying a flag 1n hus hand, he was asked about his distination He
said that the Holy Prophet has sent him to a person with an ordex to bring his head

who has married with the wife of his father

Reported by Abdullah bin Abbas fiom the Holy Prophet to have been

saic that “Kill the person who committed sexual 1ntercourse (incest) with the
temale of prohibited degree .
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IIt 1s also appeared in the tradition that In ircumstances where one
cannot get nd of a mischievous actwities of a per-.on,he will be executed.-
J7s 5 g o5 01305 o J s ) J gy Comas JB A8 0 oty iVl it oo 5T
— 0 gl (S8 \er (5 iy ) @St 3 3 b 1y "It MAS been reported on the
authonity of Arfaja who said'l have heard the messanger of Allah saying
that Different make their appearence In the near f;Jture Anyone who tnes to
disrupt the affars of this Ummah while they are wunited, you should strike
him with the sword whatever he be." The writer has also mentioned that the
Musiim spy,incorngibie and habitual offender tr:ose who invite towards
innovation,those who committ sodomy and Apostite shall be killed by way
of Tazir (Al Siyast-ul-Jinaia fi Shanatul islamia pag::s 79,81,158 and 160)

A prominent Egyptian scholar writes that."O :e of the principles of the
Shariah 1s that Tazir 1s designed to reform the ¢ ffender and,therefore the
approprniate Tazir is that which poses no ti"reat to the life of the
offender Hence Tazir punishment should not be mortal That is why death
penalty and amputation of limb as Tazir s totally cé:sallowed But most of the
junsts allowing exception to this general rule,mainiain that death penalty as
Tazir 1s warrantable provided that public good rec uires it or that the hfe of
the oftender poses the danger of perpetration of ('.V'I caused by him which
can only be eradicated by his execution,as for exa nple the execution of spy
or ong caling upon the Muslims to accept mn vation in therr faith or a
dangerous habitual.(Section 480 Tashnul hinal Vol -1)

in this respect Allama lbn Abideen shami wnites that."An
offences,where no death punmishment is prescnbe‘i' for the the offender,can
be awarded death punishment when the offender committs these crimes
repeatedly and it 1s in the interest of public gooc, Likewise, the number of
Hudood may also be increased if the situation . warranted. The person
committing theft repeatedly or kills the citizens by strangulation or becomes

apostate and or being a mushm,acts as a spy.all »f them shall be killed to

protect the people from their evil effect and to pror -ote peace and tranquility
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in the society (ibn Abideen shami Vol-3 page 194);

Maulana Salamat Ali,the author of Islami Faujdan {danoon,wntes that.
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It 1s pertinent to mention here that the 1ssuei.of capital punishment by
way of Tazir came before this Court apartfrom { hanat petition No 1/L of
1999,as referred earber, in Gul Hassan case, 1t was held that "There 1s not
going to be any violation of injunctions oﬁr\lslam if law provides
Tazir(impnsonment or death) in the case of rechivist accused of theft or
murder other then accidental even if there 1s a parden by the heirs of the
deceased on payment of blood money.(PLD 1980->esh-20)

In Muhammad Riaz VS State,the Federal Shanat Court has
reproduced the view point of Shabir Ahmed Usm:ini,who while elaborating
the Quranic verse regarding Hiraba a1 , gy o 1 st > Loes(5.33) writes
that:The words of the erse are applicable inter aha to situation where the
action of the individual or a group amount to c:'eatmg corruption 1n the
land( 2'2\ & 29) because spreading corruption i1 the land itself amount to
waging war against Allah.The Court further otiserved that Precedents
are,therefore not lacking to show that whe e there 1s element of
corruption,the matter 1s governed by the principles of nght of Allah and i 1s
open to the court to sentence a culprit by way of Tazir to death or
impnsonment (PLD 1980 FSC 28)

The jurists of Islam are of the view that a &eath punishment can be
awarded by way of Tazir to a person who spread c::rruptton on earth . Bl
(w2 ¥ }According to them,there 1s no legal justification to limit the scope
and applicability of the verse 5--33 to Liecosty and highway
robbery.Theprominent commentators of the Holy. Quran while elaborating

the Quranic versesi e g ¥t S13ld ot oty Lot = ey aNd the verse g s 3

Islud 2 )Y 8 write that the offences which do not ¢ xme within the purview of
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Hudood and Qisas but being within the doman of Fasad fil Ard,death
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punishment can nghtly be awarded to the offencar on the basis of lt.rb’)l
Comded welasd ot i)

The 1ssue of worth consideration 1s,that when and on what
circumstances and for what offences Imam or the man in authority can
prescribe or award death punishment by way of Ta :ir?

Death punishment by way of Tazir Tazir punishment is designed to
reform the offender. Therefore, generall, capital p snishment 1s not allowed,
however Most of the jurist maintain that death perilty can be awarded as a
Tazir punishment when 1t 1s warranted. Fou situations have been
mentioned by the junst of Islam
Firstly Musiim spy shall be awarded de..th penalty as a Tazr
punishment when it becomes necessary for put.iic good The opinion Is
supported by Imam Malik and imam Ahmed bin Hunbal
Secondly The person callin upon the Mushm to iccept nnovation in their
faith. (Zeudt Ji stui) .

Umar bin Abdul Aziz had awarded death penalty to one Ghilanul
Qudrn who used to call upon Musiim to accept innvation in therr faith This
viewpoint is supported by Imam Malk,Imam She %t and imam Ahmed bin
Hanbal.
Thirdly. (o Yreslows Jo;= Y =) When It bec.mes absolutely essental
and the offender is so incorngible that all endea or to reform him proves
futle and it become aiso necessary to exterminate um in order to safeguard
the society against the evil effects of his act imara Abu Hanifa appose the

. VIew point (1*LaeSodi (5 kit )

Fourthly: A jurnist was asked that is it pen;.]tssmle to kill a person if
one finds him with his wife 1n abjectionable conditicn? The Junst replied that
if 1t 1s possible to desist the rapist by mere intim.dation and waming from

committing Zina, then the killing of such person Is . ot allowed, otherwise the

husband i1s authonzed to Kill him. (70 asie O 31 . | e,
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There 15 divergence of opinion amongst .he Jurnsts about death
penalty by way of Tazir. The offences for which Hanafite award death
punishment by way of Tazir or chastisement, are-treated differently by the
Jamhoor They regard such penalty as Qisas or Hadd. According to
Hanafite the person who kills another person by: using some heavy thing

( Ji=ed— J=iJl) shall be executed by way of Tazir, ikewise, the one who

commits sodomy, shall be awarded death puni-hment by way ot Tazir
While according to Jamhoor, the one who commus murder by using some
heavy thing or commits sodomy, the former shall be awarded punishment
by way of Qisas while the later shall be awarded punishment by way of
Hadd. ("M anie o Ao | Jliod) o il

According to Malikite, Hanbalite and Shafi Jirists, the person who cai
I I upon Mushms to accept innovation in therr fait? shall be punishment by
way of Tazir white Hanafite consider suct person as Murtadd,
(+r}apostate) and propose to award him punishraent by way of Hadd The
person who commits blasphemy or utter deroga,ory remarks against the
Holy Prophet peace be upon him, shall be kilied t'y way of Tazir Likewise,
Sorcerer or Zindiq ([Z;J) or the person who repe-tedly commits theft shall
be killed by way of Tazir (ressme « Yalr adsty oMy adalt)

Most of the Junsts maintain that Imam 1s empowered to award death
punishment by way of Tazir when public good require it or the life of the
offender poses the danger of perpetration of evil « aused by him which can
only be eradicated by his execution Allama Ibnul ¢ ayyim, has quoted the
saying of the Holy Prophet that { s 48« 8 s> 36 (B c o gl ool i s
dos fST11SN ks pol8 c 0 B Tat J1 g1 1) A person who drinks wine one or two
times he shall be punished with whipping f he repeatedly drinks wine then
on the third or fourth time, he shall be awarded dizath penalty” (3 jemb—d!
PAPET PR A}

In this respect, Abdul Aziz Amir, the author ot (axshutdn i 3 - madl)

writes that. t say, death punishment by way of Taz r 1s permissible, because
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to depend only on hudood and Qasis not only tanta.nount non adherence to
law giver's object of pumishment but also conside:ed to be irrational and
against sense There are offences more hemous iten the those for which
death punishment has been prescribed by way of .Hadd and Qisas There
are atso some habitual offenders, they not only com nit cnmes but also try to
commit more heinous crimes in hormfying manner, No punishment how
severe and stringent it may be will deter him from cemmenting crimes So to
save the society from their evil effects, it becomes r acessary to exterminate
them. Some of the offences are of such nature wt ch not only destroy the
peace and security of the country but become detimental for religion and
faith also therefore, to eradicate the evil effect of su.:h crimes and to protect
the society, it becomes necessary to award deatt punishment by way of
Tazir.) ‘aoloeas 2l ¢ P Blaas gl o) g~ -\ 21" No specific
conditions have been prescnbed for the person sp: 2ading corruption m the
land like freedom,number,sex, displaying arm or belonging to a specif
nation or tribe A singal individual,even a female,if a>ted in @ manner which
are detrimental o the interest of public good,or come within the purview

of oY —3 3.3 the man in authonty 1s emporrered to bridie the cupnt

towards the night path.

In the light of above,it i1s conciuded that 302(B 1s not repugnant to the

Injunctions of Istam,
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